Dear Ms Miller,

Thank you for your extremely belated response. It is, as I'm sure you're aware, wholly inadequate and unsatisfactory, particularly given the extraordinary length of time it took.

I hope that you can remedy this by clarifying some issues that arise from it.

(1) You state:

“the Lord Advocate is constitutionally responsible for the systems of prosecution of crime and investigation of deaths in Scotland, and is answerable to the Scottish Parliament for the operation of those systems. That remains the position, regardless of whether or not he has been personally involved in the decision-making in any individual case. We do not name the individual member or members of Crown Counsel involved in decision making as it is the Lord Advocate who is responsible for their decisions.”
This is confusing as on 20 May this year I received a letter from the Directorate of Justice of the Scottish Government stating:

“[COPFS] is independent of the Scottish Ministers and, indeed, of all others. Section

48(5) of the Scotland Act 1998 provides that:-

Any decision of the Lord Advocate in his capacity as head of the systems of criminal prosecution and investigation of deaths in Scotland shall continue to be taken by him independently of any other person.

You will, of course, be aware that the Scottish Ministers and the Scottish Parliament do not have the power to change this provision. In any event, I am sure you appreciate the dangers that would be inherent in any constitutional position that allowed politicians to direct the work of the prosecution system, and of the courts”
This appears to be a clear statement that the Lord Advocate is NOT answerable in any way to the Scottish Parliament. Which is correct? With whom should we properly raise issues about the conduct of the Lord Advocate as head of COPFS, given that the Scottish Government has directly disavowed any responsibility on behalf of both itself and the Parliament as a whole? 

Your response instructs me to raise any complaints about COPFS with COPFS itself – specifically at the Complaints email address which I in fact originally wrote to you at. It surely cannot be the case that the sole arbiter of complaints against COPFS is COPFS itself. That would be absurd, undemocratic and plainly open to all manner of abuse. 

Yet I have been unable to identify anyone else overseeing COPFS' actions. HM Inspectorate of Prosecution in Scotland also washed its hands of any responsibility in a letter to me on 28 May this year, again directing me to the COPFS complaints address.

“I am not a regulator, and have no power to enforce compliance. Where there are concerns about the handling by COPFS of individual cases, these are more appropriately dealt with by the complaints handling function of COPFS“
Is it really the case, as these responses would suggest, that COPFS is simply and quite literally a law unto itself, in all meaningful and practical senses answerable to no-one? And if not, how can its answerability be put into practice? To whom, if not the Scottish Government, Scottish Parliament or HMIPS - all of whom have expressly denied the responsibility - do I raise my concerns?

(2) You also said:

“As previously advised, each of the publications you referred to were carefully

considered and a decision taken not to take action. As with any allegation of contempt

of court the Crown requires to consider each case on its own facts and circumstances,

having regard to both the content and context of the publication, both to assess

whether or not there has in fact been a breach of the legislation and if it is in the public

interest to take action. It is not appropriate for COPFS to provide a detailed

explanation of the circumstances giving rise to a decision in each case and I shall not

do so.”
Perhaps, then, as a bare minimum of accountability to the Scottish public, you can tell me which of those two explanations applied. Did COPFS conclude (a) that there had been no breach, or did it conclude that (b) for some reason it was not in the public interest to pursue those breaches? In each case (and all are materially the same) it must have been one or the other, and I can see no reason for you not to specify which.

But as I have plainly detailed how the articles in each publication DID provide a clear means of jigsaw identification of a witness – Elizabeth Lloyd – it can really only be the second reason. It is perfectly possible for you to confirm this without going into any specific detail. Please do so.

(3) You also said:

“Further, you ask for advice on whether or not you can publish specific materials. I
have to advise you that it is not the role of COPFS to provide legal advice to journalists.
It is the responsibility of individual journalists and media outlets to seek their own
independent legal advice about contempt of court when considering whether or not to
publish articles.“
This, I'm afraid, is very gravely dissatisfactory indeed, and a clear dereliction of your duty. Any and every part of the law and order system has a responsibility not only to prosecute crime but to prevent it. It is therefore your duty, where possible, to avoid the situation of a protected witness being publicly identified if you are presented with an opportunity to do so.

If I were to see a man wearing an expensive and attractive Rolex watch in the street, with a police officer standing nearby, and I went up to the police officer and asked “I intend to go up to that man, punch him in the face and steal his watch – is that okay?”, I would not be advised to seek independent legal advice. I would be clearly told that my intended actions were against the law and warned not to carry them out. (Indeed, I might even be arrested solely for the intent.)

COPFS is not merely “another opinion” in this matter. It is not analogous to a lawyer. A lawyer can only interpret and advise, but COPFS actually gets to make the decision. It is the only valid authority. It is analogous to a football referee – when a player believes an opponent has handled the ball he appeals to the referee to make a judgement because only the referee is empowered to do so. He does not appeal to another player, or to a spectator, or a club official. They may well all have a strong and clear opinion on the matter, but their opinion counts for nothing.

You are the only entity with the authority to determine whether a person quoting from Ms Garavelli and the others' articles will be subject to a prosecution or not. It is of no value and no protection for that person to solicit the opinion of anyone other than COPFS, because only COPFS' opinion has any material consequence.

Therefore, I must insist, once again, on an answer: may I, or may I not, simply quote from these articles, which you have already deemed not appropriate for prosecution? 

The answer seems extremely obvious – those people and publications have not been prosecuted or sanctioned, the articles have not been amended, the information is therefore fully in the public domain and has been for many months now.

Why, therefore, are you unwilling to tell me that the law is the same for me as it is for everyone else and that I can publish exactly the same information, literally word for word, as these people have been permitted, after your analysis, to publish freely? 

Why might I be prosecuted – as you clearly imply could be the case in your final paragraph – for simply quoting them? I have not proposed or suggested adding a single piece of new information, merely quoting material that is already firmly in the public domain, which you have been made aware of and have “carefully considered” and concluded does not require any action? 

This should not be a remotely difficult question, Ms Miller. The law is supposed to be the same for everyone. If they can say it, why would I be risking prosecution for doing so?

I look forward to your response, and with respect, hopefully in under four months this time.

Yours sincerely,

Stuart Campbell
